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Americans die each 
year as the result 

of preventable medical errors, 
according to a 2016 study by 
Johns Hopkins Universi t y. 
Such errors are now the third-
leading cause of death in the 
U.S., after heart disease and 
cancer. Yet the Association of 
American Medical Colleges 
notes that only about 17,000 
medical-malpractice claims 
are filed annually.
Medical  malpract ice is  a 
form of negligence in which 
errors, omissions, incorrect 
or delayed diagnoses, and 
often systematic breakdowns 
cause patient injuries or death. Injured 
patients and/or the families of deceased 
patients bring civil lawsuits to obtain 
compensation for both economic losses, 
such as future medical expenses, and 
noneconomic losses, such as pain and 
suffering resulting from their injuries.

As the numbers indicate, average 
A mer ic ans  endure  hundre ds  o f 
thousands of such cases every year. 
Women, in particular, are at high risk 
of being victims of medical malpractice 
and device-related negligence.

Reasons range from gender bias in 
the health-care system to the ways in 
which patients with conditions specific 
to women are diagnosed and treated to 
device manufacturers pushing unsafe 
products to market.

By shedding light on these fixable 
issues and biases within our health-
care system’s current procedures, tools, 
and practices, medical-malpractice 
investigations and lawsuits can make 
the system safer for all patients.

THE IMPLICIT GENDER BIAS  
IN HEALTH CARE 

Most of us want to believe gender bias 
doesn’t exist in medical care, which is 
all about improving health and keeping 
people alive and healthy. However, 
when it comes to receiving adequate 
treatment, proper medications, and 
even timely and correct diagnoses of 
illness, studies suggest that women 
frequently get treated differently—often 
worse—than men.

According to a 2015 study conducted 
by the Public Library of Science, women 
are more likely to wait longer than men 
for a diagnosis. The PLOS study found 
a statistically significant wait time for 
women between the onset of symptoms 
and a diagnosis for six out of 11 types of 
cancer. A discussion following the study 
data highlights “the fact that symptoms 
should not be overlooked by the health-

care professionals based on patients’ 
gender only.”

“They identified the characteristics 
that made a patient vulnerable to such 
a misdiagnosis. One was having a prior 
diagnosis of a psychiatric disorder. 
Another was being a woman”

Articles and studies also suggest that 
when a woman’s presenting complaint 
is unspecif ic pain, the complaint is 
more often attributed to mental illness. 
University of Maryland academics Diane 
Hoffman and Anita Tarzian shed light on 
this in their famous 2001 study, “The Girl 
Who Cried Pain,” noting that “female 
chronic-pain patients were more likely 
to be diagnosed with histrionic disorder 
(excessive emotionality and attention-
seeking behavior) compared to male 
chronic-pain patients.”

This is not a new phenomenon. In 
the 1990s, Social Science & Medicine 
pub l ished an ar t ic le  that  found 
“depression may be misdiagnosed in 30 
to 50 percent of female patients.” Going 

s p o t l i g h t

“They identified the 
characteristics that made 
a patient vulnerable to 
such a misdiagnosis. 
One was having a prior 
diagnosis of a psychiatric 
disorder. Another was 
being a woman.” 

IMPLICIT  
INJURY 
Medical malpractice still disproportionately 
affects women. Why? And what can  
be done to fix it?
By: Sarah F. King 
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even further back, in 1986, researchers 
for American Family Physician studied 
patients with organic neurological 
disorders who had ini t ial ly  been 
diagnosed with hysteria. As author and 
editor Maya Dusenbery wrote, “They 
identi f ied the characterist ics that 
made a patient vulnerable to such a 
misdiagnosis. One was having a prior 
diagnosis of a psychiatric disorder. 
Another was being a woman.” 

There are consequences to this 
gender bias. As the Social Science & 
Medicine article noted, “The adverse 
consequences of incorrect diagnoses 
range from unnecessary expenditures 
o f  a  woman ’s  resources to 
p o tent ia l l y  l i f e - threa ten ing 
medical conditions.”

Medical 
Treatment 
Specific to 
Pregnancy, Breast 
and Cervical 
Conditions 
PREGNANCY-RELATED 
MEDICAL ERRORS 

Maternal mortality and morbidity 
remains inexcusably high in the 
United States. A 2018 report from the 
Commonwealth Fund notes that among 
11 high-income countries, American 
women have the greatest risk of dying 
from pregnancy complications.

According to the Illinois Department of 
Public Health, from 2008 to 2016, each 
year an average of 73 Illinois women died 
within one year of pregnancy. Of those 
deaths, 72 percent were considered 
preventable by review committees.

Regardless of where they happen, 
these incidents need to be brought 
to light in order to educate others and 
advance change. Consider the following 
cases handled by Clifford Law Offices 
from 2013 through 2019:

• In 2013 ,  Cl i f ford Law Of f ices 
represented the husband of Karen 
Lopez, who died in childbirth from 
bleeding after a hospital and two 
doctors failed to diagnose a placenta 
accreta. Clifford Law Offices obtained 
a $15.55 million verdict.

• In 2019, the firm obtained an $8.5 million 
settlement on behalf of a woman who 
died from massive bleeding due to 
the hospital’s failure to diagnose a 
placental abruption and have blood 
products ordered and available.

• In 2019, Clifford Law obtained a record 
$101 million verdict on behalf of now 
5-year-old Gerald Sallis, who 
suffered permanent brain 
damage when his 
ex ternal fetal 

monitoring strips 
were ignored by the hospital 

for six hours before his birth.
These families’ willingness to pursue 

the poor care and neglect suf fered 
by their mothers ,  daughters ,  and 
children is truly heroic. In addition to 
compensating the families for their 
economic loss and providing resources 
for their future needs, shedding light on 
the systematic breakdowns within each 
of the health-care systems increased 
the likelihood that these tragic errors 
would not happen to other mothers, 
daughters and children. 

Finally, an element that cannot be 
overlooked in a discussion of medical-
malpractice cases involving pregnancy 
is racial disparity. As the IDPH noted in 
its report, “racism, including systematic 
racism and provider bias, negatively 
affects the quality of health care.”

In its most recent study on maternal 
mortality, the U.S. Centers for Disease 

Control 
f o u n d  t h a t 

from 2011 to 2016 in 
the United States, black non-

Hispanic women suffered 42.4 deaths 
per 100,000 live bir ths versus 13 .0 
deaths per 100,000 live bir ths for 
white non-Hispanic women. The CDC 
noted that among the maternal deaths 
surveyed, “variability in the risk of death 
by race/ethnicity indicated that more 
can be done to understand and reduce 
pregnancy-related deaths.”

“The U.S. Centers for Disease Control 
found that from 2011 to 2016 in the 
United States, black and non-Hispanic 
women suf fered 42 .4 deaths per 
100,000 live births versus 13.0 deaths 
per 100,000 live births for white non-
Hispanic women.”

DELAYED DIAGNOSIS OF 
BREAST CANCER 

Meanwhile , the CDC notes that 
cancer is the second-leading cause of 
death in the United States, with breast 
cancer the second-most common 
cancer among women. Yet treatment 
remains inadequate.

A U.S. News report found that roughly 
13 percent of conventional 
mammogram screenings in 
the United States inaccurately 
d iagno se  b reas t  c anc er, 
leading to both false positives 
and false negatives. In false 
positives, screen tests can 
suggest a mass in the breast 
tha t  l eads  to  addi t iona l 
procedures, such as diagnostic 
mammograms, breast MRIs, 
and breast biopsies. Any one 
of these processes comes 
with i ts own set of  r isks 
and complications, such as 
infection. In the case of over-

“The U.S. Centers for 
Disease Control found that 
from 2011 to 2016 in the 
United States, black non-
Hispanic women suffered 
42.4 deaths per 100,000 live 
births versus 13.0 deaths per 
100,000 live births for white 
non-Hispanic women.”
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diagnosis, in which a patient is treated 
for a mass that may not ever develop 
into full-fledged cancer, a patient may 
have to undergo unnecessary radiation 
therapy or chemotherapy. All of these 
addit ional processes can lead to 
increased physical and mental suffering 
on the part of the patient.

False negatives entail a mammogram 
suggesting a patient has no reason to 
worry about cancer when something, 
in fact, requires further investigation or 
treatment. In cases of false negatives, a 
doctor may tell the patient to come back 
in six months or a year—during which 
time the cancer could signif icantly 
advance, leading to more intensive 
treatment or even death.

MISINTERPRETATION OF PAP 
SMEARS IN CERVICAL CANCER 
AND MEDICATION ERRORS 

Roughly 4 ,290 women die from 
cervical cancer in the United States 
each year, according to the American 
Cancer Society. “Medical-care workers 
are dedicated, caring people, but they’re 
human. And human beings make 
mistakes,” Chris Jerry, the founder of 
the Emily Jerry Foundation, told CNBC 
in 2018. The foundation specifically 
advocates for better training and safety 
protocols concerning medications, but 
the work it has done since its inception in 
2008 has highlighted the need across the 
medical system for backup procedures 
and safeguards when it comes to dealing 
with human error in medical settings.

UNSAFE DEVICES AND 
MEDICATIONS

Ensuring quality and safety when one 
enters the realm of drugs and medical 
devices is a major problem because for 
years corporations have sacrificed patient 
well-being for profits. The market for 
female-specific health products has long 
been a multibillion-dollar industry—one in 
which corporations often rush products to 
market with little consideration for their 
effectiveness or safety.

Women are especially susceptible to 
this practice, because, as the American 
Association for Justice points out, they 
have “suffered disproportionately from the 
effects of dangerous and defective drugs” 
throughout modern history.

A case in point is the NuvaRing, a birth-
control implant that was approved by 
the FDA in 2001. Since that time, studies 
have revealed the risk of NuvaRing users 
developing serious blood clots, which 
are linked to pulmonary embolisms—
blood clots in the lungs that are often 

fatal. In 2014, NuvaRing agreed to pay 
$100 million in product-liability lawsuits 
claiming the device caused blood clots 
that in some instances led to fatal heart 
attacks. Nonetheless, the NuvaRing is still 
on the market.

Two birth control pills, Yasmin and Yaz, 
have also been linked to blood clots, as 
well as other serious side effects like high 
blood pressure and gallbladder disease. 
According to the American Association 
for Justice, by 2013, more than 100 women 
who had used the pills died 
and another 13,000 had 
suffered injuries.

In one notable case, Clifford 
Law Of fices represented 
Mariola Zapalski and her 
husband, Rafal, against a 
doctor who had prescribed 
the pill Yasmin to Mariola. 
She suffered a debilitating 
stroke 13 days after starting 
the medication. Though 
Clifford Law obtained a $14 
million verdict for the couple, 
Mariola’s condition—she is 
now wheelchair-bound and 
requires around-the-clock 
care—will not change. Both 
Yasmin and Yaz remain on 
the market.

THE COST OF 
LIMITING ACCESS  
TO JUSTICE 

D e s p i t e  t h e  p rove n 
regulatory benefit of the 
medical legal system, large 
health-care corporations 
often argue that medical-
malpract ice c laims are 
respons ib le  for  h igher 
i n s u r a n c e  r a t e s  a n d 
overall health-care costs. 
This argument has been 
categorically debunked by 
a thorough examination of 
the data following Texas’ 
passage of sweeping lawsuit 
restrictions called HB4 in 
2003 which capped non-
economic  damages to 
$250,000 in cases brought 
against individual physicians. 
In a 2019 law and economic 
research paper issued by The 
University of Texas School of 
Law authors reported there 
was no evidence that the 
restrictive legislation reduced 
health care spending or costs. 
Texas was among the higher 
spending states per capita 

before the lawsuit restrictions and remains 
among the higher spending states today. 
Additionally, “relative to control states, 
which did not adopt caps, patient safety 
declined, and physicians paid more 
premium dollars relative to payouts.”  
Most significantly, “using standard patient 
safety measures, we find evidence that 
hospitals made more avoidable errors after 
the adoption of HB4.”

Caps on non-economic damages 
disproportionately prevent attorneys from 

investigating and filing cases on 
behalf of injured or deceased 
women. Data from a 2013 
Emory University School of Law 
study found that “95 percent of 
medical malpractice victims 
will find it extremely difficult 
to find legal representation” 
unless their  cases meet 
certain economic criteria. If 
only economic damages are 
recoverable, those who don’t 
earn large salaries—stay-at-
home mothers, children, and the 
elderly—are often the least likely 
to find an attorney and the most 
likely to be negatively affected 
by these caps on recovery.

I t  is  undisputable that 
women still do the majority 
of unpaid work at home and 
within their families. Therefore, 
when women—specifically new 
or stay-at-home-mothers—are 
injured or killed due to medical 
errors, laws which deny them 
their right to compensation 
for noneconomic damages 
denies them access to justice 
and signi f icantly restr ic ts 
the amount of money their 
families can recover for their 
devastating loss. 

The legal system holds 
doctors, hospitals, health-care 
systems and drug companies 
accountable when they fail to 
provide proper care and safety 
for their patients. Malpractice 
cases bring to light dangerous 
defects in the health-care 
system and give victims a voice 
they would not otherwise have. 
Legislation that places barriers 
or caps on recovery for women 
who are victims of medical 
negligence disproportionally 
denies them access to justice.  
Medical negligence lawsuits are 
a key part of the path towards 
women’s health equality and 
patient safety. 

Takeaway

The market 
for female-
specific 
health 
products has 
long been a 
multibillion-
dollar 
industry—
one in which 
corporations 
often rush 
products 
to market 
with little 
consideration 
for their 
effectiveness 
or safety. 

Repurposed from the June 2020 edition of  
BEST LAWYERS BUSINESS EDITION WOMEN IN 
THE LAW. © Best Lawyers. All rights reserved. Further 
duplication without permission is prohibited.Professionally 
formatted for educational and promotional usage.

20  |     BUS I N E S S  E D I T I O N   |   S P R I N G  2 0 2 0

Sarah F. King is a partner at Clifford Law Offices, Her litigation work has been highlighted by significant 
achievements of justice on behalf of injured women and children. Most recently, Sarah obtained a record 
$101 million verdict on behalf of a baby boy who was brain damaged at birth, She is dedicated to creating 
opportunities for women in law through education and community service. She was named one of Crain’s 
Custom Media’s Most Influential Women in Law in Chicago.

https://emilyjerryfoundation.org/
https://www.cliffordlaw.com/attorneys/sarah-f-king/
https://www.bestlawyers.com/firms/clifford-law-offices/7486/US

