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“But For” Plaintiff Motion in
Limine Explained for Lost Chance

BY NICHOLAS T. MOTHERWAY

WHEN | PUT TOGETHER MY
standard motions in limine for trial as a
plaintiff’s lawyer, many of them are entered
without objection by defense since the
law on some issues has been clear. When
I first was added to help on a medical
malpractice trial, a motion in limine that
was typical to the standard stack is an
entitled “But For” Motion in Limine. The
short argument in the motion would
be that the plaintiff is “not required to
prove that a better result would have been
achieved absent the alleged negligence
of the doctor” When I first saw it in the
motion in limine, I was almost at a loss to
explain what the simple phrase meant in
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the context of the case. The purpose of this
article is to explain the concept of a “But
For” Motion in Limine and why it must be
understood in a medical malpractice lost
chance theory case.

Let’s start at the beginning. Medical
malpractice against a health care provider
is established when a plaintiff proves
(1) the applicable standard of care; (2) a
provider’s negligent failure to comply with
the applicable standard of care; and
(3) a resulting injury proximately caused
by the alleged negligence. Sullivan v.
Edward Hospital, 209 1l1. 2d 100, 112, 282
IIl. Dec. 348, 806 N.E.2d 645 (2004). In any

Continued on next page

IN A 2023 OPINION, Health and
Hosp. Corp. of Marion Cnty. v. Talevski
(“Talevski”), the Supreme Court of the
United States found that specific sections
of the Federal Nursing Home Reform
Act (“FNHRA”) provided a private right
of action for nursing home residents
enforceable through 42 US.C. § 1983
against their government-operated
nursing homes. The Talevski ruling has
had significant unintended consequences,
the effect of which is to essentially rewrite

FNRHA to create a federal medical
malpractice scheme that subverts state-
level law and thereby undermines
federalism. This is not the purpose for
which FNHRA was passed and the ruling
has created a cottage industry in which
out-of-state attorneys have been given carte
blanche to file frivolous federal lawsuits
to recover for nebulous injuries against
government operated nursing homes.
The history of FNHRA demonstrates
Continued on page 4

1

“But For” Plaintiff Motion
in Limine Explained for Lost
Chance

1

Tort Trends
1

Overview of Proper Witness
Disclosures Under lllinois
Rule 213

6




Tort Trends » apriL 2026 / VOL. 61/ NO. 6

“But For” Plaintiff Motion
CONTINUED FROM PAGE 1

negligence case, proximate cause is proven
in two parts by cause in fact and legal
cause. The cause in fact is proven when
there is evidence of a reasonable certainty
that the injury or damage would not have
happened “but for” the defendant’s acts

or omissions. Where there are multiple
factors that may have combined to cause
an injury, cause in fact is established
when the defendant’s conduct was a
material element and a substantial factor
in bringing about the injury and if, absent
that conduct, the injury would not have
occurred. Lee v. Chicago Transit Authority,
152 1. 2d 432, 455, 178 1ll. Dec. 699
(1992). The second part of proximate
cause is the legal cause or whether it is
reasonably foreseeable that defendant’s
conduct would have likely caused the
injury.

The purpose of the “But For” Motion in
Limine is to prevent the defendants from
misrepresenting the burden of proof to
allege that the plaintiff must prove that
“but for” the defendants’ alleged negligent
act or omission, the plaintiff would not
have died or been injured. Holton v. Mem'l
Hosp., 176 111. 2d 95, 106, 223 IlI. Dec. 429,
679 N.E.2d 1202 (1997); see also Borowski
v. Von Sobrig, 60 111. 2d 418, 423 (1975).
For the motion in limine to be applicable,
the plaintiff needs to have established
a lost chance theory in their workup of
the medical malpractice case to trial.

Lost chance refers to an injury sustained
by a plaintift “whose medical providers
are alleged to have negligently deprived
the plaintiff of a chance to survive or
recover from a health problem, where the
malpractice has lessened the effectiveness
of treatment, or increased the risk of an
unfavorable outcome to the plaintiff.” Id.
at 111, 223 Ill. Dec. 429, 679 N.E.2d 1202.
In a lost chance case, it must be alleged
that a delay in diagnosis and treatment of
a condition lessened the effectiveness of
the medical services received and that the
delay is one of the proximate causes of the
injuries.

In practice, plaintift’s counsel, when

beginning review of a medical malpractice
case, should look at whether a defendant’s
conduct caused the potential plaintiff

to lose a chance to survive or recover,
lessened the effectiveness of treatment, or
increased the risk of damage or injury. For
example, a potential plaintiff may come to
a hospital already injured or may have an
existing undiagnosed medical condition
which was made worse by a defendant’s
conduct. Another lost chance type case
could be that subsequent treaters were not
given accurate and complete information
from the initial health provider, so they
did not have the opportunity or knowledge
to order the appropriate treatment

to prevent injury. In cases where the
plaintiff patient was critically ill, injured,
or deceased, they may often have been
dealing with underlying conditions or
injuries relevant to the medical negligence
at issue. Be aware that in cases involving
decedents, many hospital and/or physician
defendants may claim that the plaintift/
decedent was “going to die anyway”
regardless of the physician’s negligent care.
But the lost chance theory can capture the
damages for the time period that could
have been saved.

So, the “But For” Motion in Limine
reiterates the proper proof in the lost
chance case and it will make sense by
breaking it down in terms of proximate
cause and damages. Plaintiff meets the
proximate cause burden of proof for a
prima facie case in lost chance if there
is “some evidence” that the alleged
negligence proximately caused an
increased risk of harm or decreased the
plaintiff’s chances of recovery and even if
the plaintiff had a less than 50% chance of
recovery and/or survival. Hemminger v.
LeMay, 11 N.E.3d 825, 836, 381 Ill. Dec.
889, 900 (3d Dist. 2014). However, plaintift
must establish through expert testimony
that a “negligent delay in diagnosis or
treatment lessened the effectiveness of
treatment.” Aguilera v. Mount Sinai Hosp.
Med. Ctr., 293 1ll. App. 3d 967, 974 (1st
Dist. 1997) (quoting Pumala v. Sipos, 163
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IIl. App. 3d 1093, 1099 (2d Dist. 1987)). A
plaintiff may prove that he was deprived
of a chance of a better outcome by
showing that helpful treatment would have
followed absent defendant’s negligence.
Aguilera, 293 1ll. App. 3d at 975. In essence
for damages, the jury has to know that
it would have mattered if the proper
treatment was performed by the defendant
and the statistical chance of survival or
better result. The diminished chance of
recovery or shortened life span goes to the
nature and extent of the damage.
Plaintiff’s counsel should have experts
testify in what ways the defendant’s
conduct was a cause of the injury and as
such the failure to properly treat, increased
the risk of harm or it prevented further
testing and treatment. Additionally, the
experts should testify about the proper
treatment the patient should have
received and how it specifically would
have benefited him or her. Also, an expert

Y
7

June 1I-12, 2026 | The Ritz-Carlton

would have to say that a reasonably careful
physician or treater could have performed
recovery or lifesaving treatment, where it
could have occurred, and that the chance
of survival or recovery was lost.

For jury instructions in a lost chance
case, plaintiff should argue that long form
Illinois Pattern Instruction (I.P.I.) 15.01
should be used because typically a delay
in diagnosis or treatment will mean that
there is another cause of injury that could
have been prevented and for example:

“When I use the expression ‘proximate

cause; I mean a cause that, in the natural

or ordinary course of events, produced the
plaintiff’s injury. It need not be the only
cause, nor the last or nearest cause. It is
sufficient if it combines with another cause
resulting in the injury.

If you decide that a defendant was negli-

gent and that his negligence was a proxi-

mate cause of injury to the plaintiff, it is not

a defense that something or someone else

may also have been a cause of the injury.

However, if you decide that the defendant’s

Annual Mce
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conduct was not a proximate cause of the
plaintiff’s injury, then your verdict should
be for the defendant” I.P.I. 15.01.

The proximate cause I.PI. 15.01 jury
instructions are proper for a lost chance
case, and a non-pattern jury instruction on
it is not necessary. Bailey v. Mercy Hospital
and Medical Center, 2021 IL 126748, q 56,
186 N.E.3d 366, 452 1lL. Dec. 642 (2021).

In conclusion, you must prepare in the
beginning of your review of the potential
medical malpractice case about the proofs
you need for a lost chance case. Organize
your experts to be ready for the proofs and
the “But For” Motion in Limine will make
sense at trial for your proximate cause and

damages. B

Nicholas T. Motherway is an associate with
Clifford Law Offices, focusing his practice on
medical malpractice, product liability, and
personal injury law.
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that it is not a statute under which any aspect of nursing or medical
care should be litigated. FNHRA, passed as part of the Omnibus
Budget Reconciliation Act of 1987, was created as a federal
regulatory scheme to which nursing homes must adhere in order
to receive payment through Medicare and Medicaid programs.
See generally Fiers v. La Crosse County, 132 E. Supp. 3d 1111, 1115
(W.D. Wis. 2015). In other words, FNHRA was created to be a
federal spending program that conditioned federal funding on
the adoption of certain regulations; it was not created to provide
nursing home residents with a private right of action for claims
of substandard nursing or medical care against government-run
nursing homes. In achieving this purpose, FNHRA' goes into
granular detail concerning the regulations that must be followed
to receive federal funds, the majority of which cannot create a
federal right of action enforceable under § 1983 because they
do not contain “rights-creating” language sufficient to pass the
Blessing/Gonzaga test. Prior to Talevski, district courts in the
Seventh Circuit dismissed claims of this type on the basis that
FNHRA was not enacted to create federal patient quality of care
rights enforceable through § 1983; such claims were considered to
be recoverable under state-level medical malpractice laws only. See
Terry v. Health & Hospital Corp., No. 1:10-cv-00607-DML-JMS,
2012 U.S. Dist. LEXIS 43702, at ¥4-6, 26-37 (S.D. Ind. 2012).

However, as the Supreme Court in Talevski noted, § 1396r(c)
of FNHRA does concern itself with “patient rights,” as it provides,
inter alia:

(c) Requirements relating to residents’ rights.

(1) General rights.

(A) Specified rights. A nursing facility must protect and
promote the rights of each resident, including each of
the following rights:

(i) Free choice. The right to choose a personal
attending physician, to be fully informed in
advance about care and treatment, to be fully
informed in advance of any changes in care or
treatment that may affect the resident’s well-being,
and (except with respect to a resident adjudged
incompetent) to participate in planning care and
treatment or changes in care and treatment.

(ii) Free from restraints. The right to be free from
physical or mental abuse, corporal punishment,
involuntary seclusion, and any physical or chemical
restraints imposed for purposes of discipline or
convenience and not required to treat the resident’s
medical symptoms. Restraints may only be
imposed—

(I) to ensure the physical safety of the resident or
other residents, and

(II) only upon the written order of a physician that
specifies the duration and circumstances under
which the restraints are to be used (except

in emergency circumstances specified by the
Secretary until such an order could reasonably
be obtained).

(iii) Privacy. The right to privacy with regard to
accommodations, medical treatment, written and
telephonic communications, visits, and meetings of
family and of resident groups.

(iv) Confidentiality. The right to confidentiality of
personal and clinical records and to access to
current clinical records of the resident upon
request by the resident or the resident’s legal
representative, within 24 hours (excluding hours
occurring during a weekend or holiday) after
making such a request.

(v) Accommodation of needs. The right—

(I) to reside and receive services with reasonable
accommodation of individual needs and
preferences, except where the health or safety
of the individual or other residents would be
endangered, and

(IT) to receive notice before the room or roommate of
the resident in the facility is changed.

(vi) Grievances. The right to voice grievances with
respect to treatment or care that is (or fails to be)
furnished, without discrimination or reprisal for
voicing the grievances and the right to prompt
efforts by the facility to resolve grievances the
resident may have, including those with respect to
the behavior of other residents.

(vii) Participation in resident and family groups. The
right of the resident to organize and participate in
resident groups in the facility and the right of the
resident’s family to meet in the facility with the
families of other residents in the facility.

(viii) Participation in other activities. The right of the
resident to participate in social, religious, and
community activities that do not interfere with the
rights of other residents in the facility.

(ix) Examination of survey results. The right to
examine, upon reasonable request, the results of
the most recent survey of the facility conducted by
the Secretary or a State with respect to the facility
and any plan of correction in effect with respect to
the facility.

(x) Refusal of certain transfers. The right to refuse a
transfer to another room within the facility, if a
purpose of the transfer is to relocate the resident
from a portion of the facility that is not a skilled
nursing facility (for purposes of title XVIII [42
USCS §$ 1395 et seq.]) to a portion of the facility
that is such a skilled nursing facility.



42 US.C.S. § 1396r(c)(1)(A).

The Talevski court seized upon § 1396r(c) and found that
it contained the rights-creating language necessary to create a
federal right of action enforceable under § 1983. This ruling is
coherent within the context of the facts of Talevski, which must
be understood in order to understand how its holding should
properly be applied. In Talevski, the plaintift brought a § 1983
claim against a county-operated nursing home because her father,
a resident at the nursing home, had been given six different
psychotropic medications to sedate him, causing his condition
to rapidly degrade. Talevski, 599 U.S. at 172-73. When this was
discovered, the patient was taken off the medication. The family
filed a complaint with the Indiana State Department of Health
(“the Department”). The defendant facility then accused the
patient of harassing female residents and staff and, without notice
to the patient or his family, effectuated a permanent transfer to a
dementia facility 90 minutes away from the patient’s family. The
Talevskis filed a complaint with the Department challenging the
transfer and an administrative law judge ruled in their favor, but
the nursing home ignored the ruling and refused readmission.

The Talevskis filed a § 1983 claim based on §$ 1396r(c)(1)
(A)(ii) and 1396r(c)(2)(A) of FNHRA. Specifically, the plaintift
alleged that § 1396r(c)(1)(A)(ii) conferred a right to be free from
chemical restraints, and that § 1396r(c)(2)(A) conferred transfer
rights to patients that limited transfer and discharge to only
certain circumstances. The Northern District of Indiana dismissed
the case, ruling that FNHRA did not provide for a federal right
enforceable through § 1983. The Seventh Circuit reversed this
ruling; the Supreme Court affirmed and found that these sections
of FNHRA created a private right of action.

Though the Supreme Court was careful to note that its ruling in
Talevski only applied to § 1396r(c)(1)(A)(ii) and § 1396r(c)(2)(A),
several lawsuits have been filed across the country in the last
three years seeking to expand the scope of the Talevski ruling to
encompass many types of claims concerning nursing care that
should be brought in state court under state-level professional
negligence laws. This is made possible by the fact that the language
of FNHRA is vague and extremely broad, and thus difficult to
construe.

For example, one provision often used by plaintiffs to assert a
FNHRA-based claim is § 1396r(c)(1)(A)(v), which provides that
the resident shall have a right “to reasonable accommodation of
individual needs and preferences...” This provision is problematic
in at least two respects. One, it is vague and appears to penalize any
type of subjective resident preference that has not been met, no
matter how frivolous or impractical. Could this provision sustain
a lawsuit because a nursing home did not provide the resident
with the brand of yogurt the resident prefers? There is nothing
on the face of the statute to indicate that it could not be used for
that purpose. This is a purely subjective standard, and is thus not a
workable standard that can be easily applied by a federal court.

Two, this provision can be interpreted broadly enough to
support a claim premised upon insufficient wound care. See Yusef
Muhammad v. Pulaski Memorial Hospital, 2026 U.S. Dist. LEXIS

27846, at *13 (S.D. Ind. 2026). Claims of this type are professional
negligence claims premised upon substandard nursing care that
are properly redressed through state-level professional negligence
claims. This is clearly not the purpose for which FNHRA was
passed, and applying the law in this manner undermines the
principles of federalism.

Moreover, applying FNHRA as if it creates a federal medical
malpractice scheme substantially lowers the plaintift’s burden of
proof. State-level professional negligence claims against nurses and
nursing homes require expert testimony to establish the standard
of care (i.e., what a reasonably competent nurse would do in the
same or similar circumstances) and to prove that the standard of
care was breached. FNHRA makes no reference to the standard
of care. Indeed, the standard of care does not appear to apply to
FNHRA-based claims. This means that a federal jury could find
that the nursing care at issue violated FNHRA, even if that same
conduct did not violate the standard of care for nurses working
in a nursing home context. This is conceptually incoherent and
creates a subjective standard that is difficult to uphold. Further,
perpetuating this type of claim will create an ecosystem of low-
value FNHRA-based tort claims that encourage rent-seeking
behavior.

The effect of Talevski is that there has been a glut of marginal
nursing home cases filed in federal courts under FNHRA by
plaintiffs that would have otherwise had difficulty proving their
cases in state court. It is time for the carnival to end. The federal
courts should return these claims to the state-court level where
they belong by ruling that FNHRA cannot be used to assert claims
concerning patient quality care. B

Ava L. Caffarini is a partner at Johnson ¢ Bell, Ltd., practicing in the areas
of professional negligence, commercial litigation, and insurance defense. She
currently serves on the Tort Law Section Council.

1. FNHRA is codified in 42 U.S.C. § 1395i-3 (Medicare) and 42 U.S.C. § 1396r (Med-
icaid), and these sections are identical. Talevski v. Health & Hospital Corp., 6 F.4th 713,715
(7th Cir. 2021), aff 'd Health & Hospital Corp. v. Talevski, 599 U.S. 166 (2023).
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Overview of Proper Witness Disclosures
Under lllinois Rule 213

BY GREGORY R. JONES

IN ILLINOIS, IT IS INCUMBENT
on practitioners to know how to make
proper witness disclosures to avoid
witness or testimony exclusions at or
before trial. Illinois Supreme Court Rule
213 sets forth various requirements for
different types of witness disclosures in
civil litigation, as well as the limitations on
testimony resulting from disclosures. This
article examines the applicable rules and
requirements.

Review of Rule 213(f) and Rule
213(g)

Illinois Supreme Court Rule 213(f)
categorizes three types of witnesses, each

with distinct disclosure requirements:
(1) lay witness—or a person giving only
fact or lay opinion testimony—which re-

quires a party to identify only the subjects
on which the witness will testify.!
(2) independent expert witness—or a
person who is not the party, the party’s
current employee, or the party’s retained
expert (e.g., a treating doctor or a police
officer)—which requires a party to identify
subjects on which the witness will testify
and opinions the party expects to elicit.”
(3) controlled expert witness—or a
person who is the party, the party’s cur-
rent employee or, most often, the party’s
retained expert—which requires the party
to identify: (i) the subject matter on which
the witness will testify; (ii) the conclusions
and opinions of the witness and the bases
therefor; (iii) the qualifications of the wit-
ness; and (iv) any reports prepared by the
witness about the case.?
In addition to the disclosures made

in written discovery pursuant to Rule

213(f), lllinois Supreme Court Rule 213(g)

provides that information disclosed by a

witness in a discovery deposition is also

fair game for testimony that can later be
given by the witness on direct examination
at trial.* And it is not necessary for a
party to specifically identify information
disclosed in a discovery deposition via a
supplemental interrogatory answer.’ That
is distinct, however, from the continuing
duty to timely supplement with any new
or additional information—including
conclusions or opinions of a controlled
expert—that is not in a prior Rule 213(f)
interrogatory answer or the discovery
deposition testimony.®

Rule 213(g) also makes clear that, when
a witness or testimony is challenged, “the
burden is on the proponent of the witness
to prove the information was provided in
a Rule 213(f) answer or in the discovery
deposition.”” Finally, Rule 213(g) also
provides for freedom to cross-examine a
witness and elicit information, including
opinions, without making a disclosure, so
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long as it does not involve a multi-party
case where the party cross-examining has
its interest aligned with the party doing the
direct examination.®

Notably, with respect to both lay
witnesses and independent witnesses,
the applicable subparts of Rule 213(f)
contain an identical sentence that allows
practitioners to breathe a sigh of relief
regarding how thorough a disclosure
must be. Namely, “[a]n answer is
sufficient if it gives reasonable notice of
the testimony, taking into account the
limitations on the party’s knowledge of
the facts known by and opinions held by
the witness.” The same is not true with
respect to controlled expert witnesses.
And, indeed, the Illinois Supreme Court
Rule Committee makes clear that the
added obligations for controlled expert
witness disclosures are well-reasoned,
noting that, “[a] party can count on full
cooperation from the witnesses in this
category[.]”!° Further, “the requirement
that the party identify the ‘subject matter’
of the testimony means that the party
must set forth the gist of the testimony on
each topic the [controlled expert] witness
will address, as opposed to setting forth
the topics alone™

Almost exclusively, disputes—
including motions to exclude witnesses or
testimony—arise with respect to the third,
controlled expert witnesses’ category and,
more specifically, disputes most often arise
with retained experts.

Case law applicable to Rule 213(f)
and Rule 213(g)

The Illinois Supreme Court has
provided a six-factor test for “determining
whether the exclusion of a witness is
a proper sanction for nondisclosure;’
indicating that, “a court must consider
the following factors: (1) the surprise
to the adverse party; (2) the prejudicial
effect of the testimony; (3) the nature of
the testimony; (4) the diligence of the
adverse party; (5) the timely objection to
the testimony; and (6) the good faith of the
party calling the witness”?

Another consideration in the case law
is that “[a]n expert witness may expand
upon a disclosed opinion provided that
the testimony states a logical corollary
to the disclosed opinion and not a new
basis for the opinion”" Put a different
way, the logical corollary testimony of
a witness “must be encompassed by the
original opinion.”'* Most importantly, “the
disclosure of an expert witness’s opinions
and the bases thereof is a bright line rule
and must be followed.™"

Practical considerations

The exclusion of expert testimony often
occurs at the close of a witness’s testimony
at trial when a party moves to strike a
portion of testimony that was not properly
disclosed. Alternatively, an attempt to
strike expert testimony may also occur, for
instance, when additional, supplemental
expert conclusions or opinions are disclosed
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after both the written interrogatory
disclosure and discovery deposition, and
when an impending trial date is looming.

In the latter instance, a court may be
inclined to grant a motion in limine that
seeks to preclude a party from eliciting
testimony about the conclusions and
opinions that were delayed, because there
is greater risk of unfair advantage to the
party offering the witness and, of course,
prejudice to the adverse party in preparing
its litigation and trial strategy.

All attorneys should take the time to do
a review of the applicable Illinois Supreme
Court Rules and applicable case law when
working on Rule 213(f) disclosures, and
particularly when working on controlled
expert disclosures. B

Gregory R. Jones is an associate attorney at
Holland Law Firm, LLC. His practice focuses
on mass torts and personal injury law. gjones@
hollandtriallawyers.com.

1L S. Ct. R. 213()(1).
1L S. Ct. R. 213(H)(2).
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See IIL. S. Ct. R. 213(g).
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March 28, 2002) (paragraph (f)).
11. Id.
12. Sullivan v. Edward Hosp., 209 1Il. 2d 100, 110
(2004).
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14. Id.
15. Id. ] 44 (internal quotation omitted).
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